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Terms of reference 

(1) In instances where a report of the Independent Legal Arbiter appointed under standing order 52 
is received by the Clerk more than three weeks before the next sitting of the House: 

(a) the Clerk is to refer the report to the Privileges Committee for consideration, 

(b) the Privileges Committee is authorised to undertake the role usually performed by the 
House in deciding whether the report of the Independent Legal Arbiter and any documents 
the subject of the dispute are to be published, 

(c) any document authorised to be made public by the committee under this standing order is 
deemed to have been presented to the House and published by the authority of the House, 
and 

(d) on the next sitting day, the committee is to report to the House what action, if any, it has 
taken under this resolution. 

 
The terms of reference were referred to the committee by the Clerk under standing order 52B on 22 
August 2022. 
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Chair's foreword 

I am pleased to present this report of the Privileges Committee on disputed claims of privilege over the 
return to order concerning the appointment of various senior trade and investment commissioners.  

The committee undertook this inquiry on behalf of the House in accordance with the provisions of the 
new standing order 52B. 

I would like to thank the members of the committee for their work on this inquiry, and the secretariat 
for compiling this report. 

 
 
 
 
 
Hon Peter Primrose MLC 
Committee Chair 
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Chapter 1 Disputed claims of privilege and reports of 
the Independent Legal Arbiter 
 

1.1 The current standing orders being trialled by the House until October 2022 authorise the 
Privileges Committee under standing order 52B to undertake the role usually performed by 
the House in dealing with disputed claims of privilege over documents returned to orders of 
the House. Standing order 52B, which is based upon previous sessional orders, states: 

In instances where a report of the Independent Legal Arbiter appointed under standing order 
52 is received by the Clerk more than three weeks before the next sitting of the House: 

(a) the Clerk is to refer the report to the Privileges Committee for consideration, 

(b) the Privileges Committee is authorised to undertake the role usually performed by the 
House in deciding whether the report of the Independent Legal Arbiter and any 
documents the subject of the dispute are to be published, 

(c) any document authorised to be made public by the committee under this standing order 
is deemed to have been presented to the House and published by the authority of the 
House, and 

(d) on the next sitting day, the committee is to report to the House what action, if any, it 
has taken under this resolution. 

1.2 On 9 August 2022, the House made a further order for papers relating to the appointment of 
various senior trade and investment commissioners. Returns to order were received on 9, 17, 
22 and 26 August 2022. On 10 and 11 August 2022 and 19 August 2022, Mr Mookhey made 
two separate disputes of privilege, resulting in the Arbiter, the Hon Alan Robertson SC, 
preparing reports dated 17 August 2022 and 22 August 2022. These two reports are at 
Appendixes 2 and 3. As the Arbiter's reports were received more than three weeks before the 
next sitting day, on 22 August 2022, the Arbiter's reports were referred to the committee by 
the Clerk. 

1.3 At a meeting on 24 August 2022 the committee considered both reports and resolved that 
they be published.  Prior to the meeting, the Clerk to the committee circulated an email  dated 
23 August 2022 from Mr Mookhey in which he informed the Committee of concerns of a 
“possible variance” from previous arbiter’s reports by the Hon Keith Mason in the way 
privilege claims concerning personal information, legal professional privilege and public 
interest immunity are dealt with. Mr Mookhey noted that “Opposition members may in the 
future ask the House to determine its position about which arbiter principles should apply” in 
these matters. The committee noted Mr Mookhey’s email, but did not resolve to take any 
further action in response. 

1.4 When using its delegated power to consider arbiter’s reports the committee has consistently 
adopted a two step process, as is the established practice in the House. Accordingly, the 
committee met a second time on 31 August 2022 and made the following resolutions: 
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(1) That, in view of the report of the Independent Legal Arbiter, the Honourable Alan 
Robertson SC, on the disputed claim of privilege regarding the Appointment of Senior 
Trade and Investment Commissioners, dated 17 August 2022: 

(a) the committee orders that the documents received by the Clerk on Monday 25 
July 2022, Friday 29 July 2022 and Monday 1 August 2022, considered by the 
Independent Legal Arbiter not to be privileged be published, 

(b) the committee orders that the documents received by the Clerk on Monday 25 
July 2022, Friday 29 July 2022 and Monday 1 August 2022 and identified in the 
Schedule attached to the report, considered by the Independent Legal Arbiter not 
to be privileged, be redacted according to the schedule attached to the report and 
returned to the Clerk within 7 days, and 

(c) that on receipt, the redacted documents be published. 

(2) That, in view of the report of the Independent Legal Arbiter, the Honourable Alan 
Robertson SC, on the disputed claims of privilege regarding the Appointment of Senior 
Trade and Investment Commissioners dated 22 August 2022: 

(a) the committee orders that the document received by the Clerk on Thursday 11 
August 2022, being document 348, INSW.003.006.0314, considered by the 
Independent Legal Arbiter not to be privileged, be redacted according to the 
report and returned to the Clerk within 7 days. 

(b) that on receipt, the redacted documents be published. 



PRIVILEGES COMMITTEE 
 
 

             Report 88 - September 2022 3 

Appendix 1 Minutes 

Minutes no. 34 
Wednesday 24 August 2022 
Privileges Committee 
Room 1254 at 1.00 pm 

1. Members present 
Mr Primrose (Chair) 
Revd Mr Nile (Deputy Chair) 
Mr Barrett (via Webex) (substituting for Mr Fang) 
Mr Donnelly 
Mr Rath (substituting for Mr Farlow) 
Mr Mallard 
Mr Martin (via Webex) 

In attendance: Steven Reynolds, Jenelle Moore, Jock Gardiner and Taylah Cauchi. 

2. Apologies 
Ms Higginson 

3. Draft minutes 
Resolved, on the motion of Revd Mr Nile: That draft minutes no. 33 be confirmed. 

4. Correspondence 
The committee noted the following items of correspondence: 
Received: 

• 3 August 2022 – Letter from Mr Sidgraves, Chair of Privileges Committee in the Legislative 
Assembly to the President the Legislative Council and Speaker of the Legislative Assembly, 
regarding proposed changes to the Independent Complaints Officer resolution to enable members 
to lodge complaints about member’s staff and ministerial staff. 

• 23 August 2022 – Email from Hon Daniel Mookhey MLC to the Clerk of Parliaments, regarding 
that Opposition members may in the future ask the House to determine its position about which 
arbiter principles should apply when deciding privilege claims concerning personal information, 
legal professional privilege and public interest immunity claims arising from matters that might be 
commercial-in-confidence. 

Sent: 

• 3 August 2022 – Letter from Mr Primrose, Chair of Privileges Committee in the Legislative 
Council, to the President of the Legislative Council, regarding support of the recommendation 
resulting from the recruitment process for the Independent Complaints Officer. 

• 3 August 2022 – Letter from Mr Primrose, Chair of Privileges Committee in the Legislative 
Council, to Ms Kate Boyd PSM, Deputy Secretary, General Counsel of the Department of Premier 
and Cabinet, regarding the production of documents which may be subject to Parliamentary 
privilege. 

• 3 August 2022 – Letter from Mr Primrose, Chair of Privileges Committee in the Legislative 
Council, to the Hon. Peter Hall QC, Chief Commissioner, Independent Commission Against 
Corruption, regarding the report of the investigation into the conduct of the local member for 
Drummoyne. 
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Resolved, on the motion of Revd Nile: That the committee respond to Mr Sidgraves, Chair of Privileges 
Committee in the Legislative Assembly advising that the committee suggests that the proposed changes to 
the Independent Complaints Officer resolution to enable members to lodge complaints about member’s 
staff and ministerial staff be considered in the context of the three month review of the protocol or the 12 
month review of the operation of the position rather than as a separate process. 

5. Disputed claims of privilege 
Resolved, on the motion of Revd Nile: That the reports of the Independent Legal Arbiter, dated 17 
August and 22 August 2022, on the further disputed claims of privilege regarding the appointment of 
Senior Trade and Investment Commissioner be published. 

 While noting the correspondence from Mr Mookhey, the committee requested the secretariat canvas 
member availability for a second deliberative to implement the arbiter’s recommendations. 

6. Inquiry into the Special Report No. 14 of the Public Accountability Committee 
The committee noted the terms of reference self-referred by Ms Faehrmann on Wednesday 10 August 
2022. 

Resolved, on the motion of Mr Mallard: That the secretariat be requested to prepare a discussion paper 
on how previous incidents of unauthorized disclosure have been investigated by this committee and by 
committees in other jurisdictions. 

7. Adjournment 
Sine die 

 
 
Steven Reynolds 
Committee Clerk 
 
 
Draft Minutes no. 35 
Wednesday 31 August 2022 
Privileges Committee 
Room 1043 at 1.00 pm 

1. Members present 
Mr Primrose (Chair) 
Mr Barrett (substituting for Mr Fang) 
Mr Donnelly 
Ms Faehrmann 
Mr Mallard 
Mr Martin  
 
In attendance: Stephen Frappell, Jenelle Moore and Taylah Cauchi. 

2. Apologies 
Revd Mr Nile (Deputy Chair) 

3. Draft minutes 
Resolved, on the motion of Mr Donnelly: That draft minutes no. 34 be confirmed. 

4. Correspondence 
The committee noted the following items of correspondence: 
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Received: 

• 25 August 2022 – Letter from the Hon John Hatzistergos AM, Chief Commissioner NSW 
Independent Commission Against Corruption, to Chair of the Privileges Committee, regarding the 
committees education function relating to ethical standards applying to members of the respective 
Houses. 

Sent: 

• 24 August 2022 – Letter from Chair of the Privileges Committee, to Mr Peter Sidgreaves MP, Chair 
Legislative Assembly Standing Committee on Parliamentary Privilege and Ethics, regarding 
widening the powers of the Independents Complaints Officer. 

5. Disputed claims of privilege - Appointment of Senior Trade and Investment Commissioners 
The committee discussed the disputed claims of privilege and reports of the Independent Legal Arbiter, 
the Hon Alan Robertson SC, in relation to the returned to order regarding the Appointment of Senior 
Trade and Investment Commissioners. 

Resolved, on the motion of Mr Donnelly: 

(1) That, in view of the report of the Independent Legal Arbiter, the Honourable Alan Robertson SC, 
on the disputed claim of privilege regarding the Appointment of Senior Trade and Investment 
Commissioners, dated 17 August 2022: 

(a) the committee orders that the documents received by the Clerk on Monday 25 July 2022, 
Friday 29 July 2022 and Monday 1 August 2022, considered by the Independent Legal Arbiter 
not to be privileged be published, 

(b) the committee orders that the documents received by the Clerk on Monday 25 July 2022, 
Friday 29 July 2022 and Monday 1 August 2022 and identified in the Schedule attached to the 
report, considered by the Independent Legal Arbiter not to be privileged, be redacted 
according to the schedule attached to the report and returned to the Clerk within 7 days, and 

(c) that on receipt, the redacted documents be published. 

(2) That, in view of the report of the Independent Legal Arbiter, the Honourable Alan Robertson SC, 
on the disputed claims of privilege regarding the Appointment of Senior Trade and Investment 
Commissioners dated 22 August 2022: 

(a) the committee orders that the document received by the Clerk on Thursday 11 August 2022, 
being document 348, INSW.003.006.0314, considered by the Independent Legal Arbiter not 
to be privileged, be redacted according to the report and returned to the Clerk within 7 days. 

(b) that on receipt, the redacted documents be published. 

The committee considered the Chair's draft report entitled 'Consideration of disputed claims of privilege 
as referred by the Clerk under standing order 52B (September 2022)'. 

Resolved, on the motion of Mr Donnelly: The draft report be the report of the committee and that the 
Committee Chair table the report with the Clerk. 

6. Correspondence from the Hon John Hatzistergos AM, Chief Commissioner NSW ICAC 
The committee considered the correspondence received from the Hon John Hatzistergos AM, Chief 
Commissioner NSW ICAC. 

Resolved, on the motion of Mr Farlow: That the committee invite Mr Hatzistergos to a meeting with the 
Privileges Committee to discuss the matters raised in his correspondence dated 25 August 2022. 

 

7. Adjournment 
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The committee adjourned at 1.04 pm, sine die 
 
 
Stephen Frappell 
Committee Clerk 
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Appendix 2 Report of the Independent Legal Arbiter - 
Appointment of Senior Trade and Investment 
(17 August 2022) 
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